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FOOD BILL 2005 
Committee 

Resumed from an earlier stage of the sitting. The Chairman of Committees (Hon George Cash) in the chair; Hon 
Kim Chance (Minister for Agriculture and Food) in charge of the bill.  
Clause 35: Compensation —  
Committee was interrupted after the amendment moved by Hon Helen Morton had been partly considered. 
Amendment put and negatived.  
Hon HELEN MORTON: I move — 

Page 28, line 18 — To delete “refused to pay any compensation” and insert instead —  

agreed to pay the compensation applied for by the applicant 
Now that it is not a requirement for the CEO to give the applicant notification about his application for 
compensation, the amendments I will move to subclause (4) are even more important. I refer to a person who is 
bound by an emergency order and who, as a result of that order, has suffered a considerable loss—indeed, his 
entire business is in jeopardy. The person has received no information about why his application for 
compensation has been rejected and because he has not heard anything, his products are recalled and his business 
is at a standstill. The person believes that the order to recall the products was made on insufficient grounds, but 
he does not receive any information during the 28-day period as to why he has not been notified of the grounds 
for his application for compensation. Subclause (4) states that because the person has not received information 
from the CEO about this application within 28 days, “the CEO is taken to have refused to pay any 
compensation”. As I said before, the next step is to go to the State Administrative Tribunal. The person would 
have to go to SAT without any information. My amendment merely seeks to provide that if the CEO has not 
given notification within 28 days, the CEO is taken to have agreed to pay the compensation applied for by the 
applicant, rather than refusing to pay any compensation. That is the only possible way of making the CEO 
responsible for meeting his or her obligations under the previous subclause. I am aware that it could be a result 
of negligence or overlooking or not paying attention to time frames. I note that the CEO cannot seek a further 
extension for notification. Obviously, that is a possibility. All the CEO has to do to meet that requirement within 
28 days is to write a two-line letter. It is not a major issue for the CEO to make sure that notification has been 
received within 28 days. I am seeking to hold the CEO accountable for providing that information within 28 
days. The consequence of not paying attention to or fulfilling that obligation is that the compensation that has 
been sought would be agreed to. 
Hon KIM CHANCE: Of the two amendments to clause 35 that we have discussed, amendment 12/35 is by far 
the more concerning. Whether or not the previous amendment was carried was not of great moment, and I think 
Hon Helen Morton would agree with that comment. Amendment 12/35 contains the leverage on the CEO. The 
substantive issue is not where the reference to 28 days is put in the clause; the substantive issue is that the 
amendment means that a failure of the CEO to make a decision would result in the state government being liable 
to pay compensation to an applicant regardless of the merit of the application. That would be the effect of this 
amendment. The applicant’s case may have no merit whatsoever; however, the state would be liable to pay any 
amount sought by the applicant, regardless of the merit of the application and the reasonableness of the sum 
being asked for and, very importantly, without a legal and considered decision being made on these matters. Any 
amount nominated by the applicant would be required to be paid by the state, and the state, as a result of this 
amendment, would be liable. I cannot see how that could be legal. I do not know, but it seems to me that such a 
decision would be beyond the power of the Legislative Council. In any case, I do not think it is a responsible 
way to deal with the state’s moneys. 

We have standard drafting, and I spoke about that in the context of amendment 11/35. I made the point that the 
amendments set out to vary the standard protocols for drafting in circumstances such as those. The standard 
procedures try to strike a balance between protecting the community’s interest via the burden that that legislation 
may impose on the state, and the liability that may spring from that burden, and a person’s reasonable access to a 
timely and fair decision-making process. The chamber, in rejecting amendment 11/35, accepted that argument. 
We cannot now logically go to this next step. I am a little sorry that I raised the issue of legality, because I do not 
want this to become the issue. The issue for us should be to determine whether it is responsible to legislate in a 
way that would make the state liable for a sum of money that would effectively be any sum nominated by an 
applicant in those circumstances. 
Hon PAUL LLEWELLYN: This amendment amplifies my concern with almost the reversal of onus in this 
clause. In some ways I can understand why the member is seeking to change the provision that if the CEO has 



Extract from Hansard 
[COUNCIL - Tuesday, 13 May 2008] 

 p2804b-2822a 
Hon Paul Llewellyn; Hon Helen Morton; Hon George Cash; Deputy Chairman; Hon Simon O'Brien; Hon Robyn 

McSweeney 

 [2] 

not taken some action, he or she will be deemed to have refused to pay compensation; in other words, it has been 
deemed to be a no case. Effectively, that would put a brake on the negotiation. I agree with the Minister for 
Agriculture and Food’s assessment, and I restate the Greens’ concern: the state government would be liable to 
pay an applicant whatever he or she had claimed, even if the amount claimed were excessive or unreasonable, if 
the CEO failed to make a decision within 28 days. This amendment would reverse the precautionary principle 
built into the compensation arrangement and would make the state overly liable. Interestingly, other clauses, 
which I will come to later, provide that the state will have absolutely no liability under the bill. It is fair to say 
that liability for compensation should be moderated by a fair and sensible process. Flipping the requirement, as 
Hon Helen Morton is seeking to do, is not a sensible response to the problem; that is, a person might consider 
that there were insufficient grounds for an order to be made against him or her or the CEO might fail to act in a 
timely way. There might be many such cases or only one individual might get missed out. The precautionary 
principle suggests that no compensation should be deemed to be payable until the case is fully made and worked 
through even though there had been an administrative oversight or unreasonable tardiness. However, to flip the 
onus to provide that any compensation that is claimed, even if it is excessive, should be paid outright does not 
make sense, and such a provision should not be incorporated in the bill. We need to consider the other liability 
provisions in the bill. I appeal to the Minister for Agriculture and Food now to turn his mind to liability, because 
further clauses in the bill attempt to relieve the state of liability. This is a good balance in the way in which we 
are managing the creation of this legislation. 
Amendment put and negatived. 
Hon HELEN MORTON: Under the circumstances, I will not move amendment 13/35. 
Clause put and passed. 
Clauses 36 and 37 put and passed. 

Clause 38: Powers of authorised officers — 
Hon HELEN MORTON: I move — 

Page 32, after line 11 — To insert — 

(3) With respect to powers of entry, inspection and seizure by and pursuant to section 38, 
the exercise of all such powers of the authorised officer must be reasonable under the 
circumstances. 

I move this amendment to once again try to find some balance in the way in which powers of entry, inspection 
and seizure are exercised. For members who are not familiar with this bill, clause 38 provides for authorised 
officers, at any reasonable time, to do various things including entering and inspecting premises in which they 
reasonably believe there to be a problem; entering and inspecting premises, either alone or in the company of 
other officers; opening and examining any package; examining any food intended for sale; opening and 
examining any equipment; examining any labelling or advertising material; taking samples of various things; 
taking samples of anything, for the purpose of analysis, that the authorised officer reasonably believes may be 
used as evidence; examining any records; stopping and detaining any vehicles; opening and requiring to be 
opened any containers used for the conveyance of food; taking photographs, films or visual recordings; and 
taking measurements, sketches, drawings etc. All these things can be done by authorised officers; the only 
requirement is that they take place at a reasonable time. Clause 38(2) states — 

This section does not authorise entry into any part of premises being used solely for residential 
purposes, . . .  

I am comfortable with that. 
My amendment states — 

With respect to powers of entry, inspection and seizure by and pursuant to section 38, the exercise of all 
such powers of the authorised officer must be reasonable under the circumstances. 

“Reasonable under the circumstances” allows authorised officers to make random checks without giving 
notification if they have concerns and wish to carry out an entry, inspection or seizure at a reasonable time. 
Another reason for the amendment is the fact that there is the real possibility that an authorised officer could be a 
person who lives in the same district or town as a person running a food business or service. I know from my life 
experiences that sometimes, in various ways, authorised officers can get into a situation in which they pursue a 
person unreasonably because of issues they may have with the person. All I ask is that this clause make 
provision for the powers of entry, inspection and seizure to be reasonable under the circumstances. 
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Hon KIM CHANCE: Hon Helen Morton’s argument is entirely reasonable, but the government will not support 
this amendment. The honourable member needs to understand why the government will not support the 
amendment. I have to be honest: if the honourable member is able to get the amendment up against the 
government’s wishes, the world will not stop spinning in a circular fashion. 

The government will not support the amendment for the reason that it believes that the subclause as proposed 
will be redundant; however, it will do no harm. It is redundant because it is a requirement of administrative law 
for actions to be reasonable in all circumstances; it is a requirement that is already there. The only possible 
concern we might have is that the insertion of “reasonable”—acknowledging that the word “reasonable” has 
already been used in the opening words of clause 38—might raise the question of whether the legislature intends 
something in addition to normal standards of reasonableness, and thus perhaps unnecessarily hamper 
enforcement powers, if not place some doubt upon how they are to be exercised. It is a pretty legalistic 
argument. Making a specific requirement for reasonableness—acknowledging the administrative necessity for 
reasonableness in any case—might provide a little loophole to give a defence counsel a leg-up. The government 
will not support the amendment, but as I have indicated, I do not think the world will end if the amendment is 
successful. 

Hon PAUL LLEWELLYN: We are being incredibly reasonable today! Uncharacteristically, unreasonably 
reasonable! Nevertheless, having looked at the array of powers for entry, seizure and so on that Hon Helen 
Morton has gone through, and noting that clause 38(1) provides for an authorised officer to, at any reasonable 
time, do various things, it seems as though we have been reasonable about time but have implied that there is 
some reasonable basis for entry. I do not think that that is untrue. Unless I can be persuaded that we should not 
support this amendment, I think we should support it. The possible loophole that some defence lawyer might use 
does not seem to be a gaping loophole. I do not think that this amendment will detract from the bill in any way. I 
note that the amendment states — 

With respect to powers of entry, inspection and seizure by and pursuant to section 38, the exercise of all 
such powers of the authorised officer must be reasonable under the circumstances. 

If that is iterative and understood, I cannot see why it should not be embedded in the act; indeed, I can see good 
reasons for it to be. The Greens (WA) will support this amendment unless there is a larger gaping hole.  

The CHAIRMAN: I ask Hon Helen Morton, given the comments of the members of the committee, whether she 
needs the words “by and” in the first line of her amendment. Are they not superfluous? Do they add anything to 
it? We are meant to be writing in clear English.  

Hon HELEN MORTON: I will be guided by your comments on that, Mr Chairman. Those are some words that 
were given to me, but not by anyone with anywhere near your experience on legislation, Mr Chairman.  

The CHAIRMAN: I am in the chair so Hon Helen Morton does not have to worry about me voting for her! I do 
not think there is any need for them; I am not sure why they are there. Nonetheless, I am happy to put the 
amendment if that is Hon Helen Morton’s wish.  

Amendment put and passed.  
Clause, as amended, put and passed.  

Clauses 39 to 69 put and passed.  

Clause 70: Compensation —  
Hon HELEN MORTON: On the basis of the lack of support for my amendments on this issue last time around, 
I will not pursue any amendments to this clause. However, I want to put on the record my thoughts on this issue. 
A prohibition can be served on a person and that person can suffer a loss as a result of that order, but that person 
may consider that there were insufficient grounds for the order. If the person applies to the CEO for some form 
of compensation, although the legislation states that the CEO “must” give each applicant for payment of 
compensation written notification, there is, in fact, no requirement for the CEO to do so. In fact, there is an 
opportunity for him to not do so. After 28 days, the applicant must, therefore, go to the State Administrative 
Tribunal to try to resolve the matter. I believe that the bill strongly favours the CEO. The applicant can in no 
way, shape or form operate on a level playing field under the provisions in the bill, particularly clause 35. 
Consequently, the applicant’s whole operation, family income and everything can be put at risk. We do not know 
how long it will take before SAT can hear a case. It could be six months and, in that time, the applicant will have 
no way of knowing why compensation has been denied, let alone the ability to seek resolution of the matter. 
Even though the term “must” is in the bill, it enables the CEO to not provide notification within 28 days. I 
therefore think the bill is unfair to the applicants who seek compensation, given the CEO’s position. In the 
meantime, I will not move the amendments.  
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Clause put and passed.  

Clauses 71 to 120 put and passed.  

Clause 121: Reports by and about enforcement agencies — 
Hon KIM CHANCE: I move — 

Page 82, line 25 — To delete “officer” and insert instead —  

authority 

Although we will deal with these amendments separately because they have a separate function, the cause for 
them arises from the same source; that is, the original legislation was framed around the provisions of the 
Financial Administration and Audit Act 1985, and that has since been replaced by the Financial Management 
Act 2006.  

Amendment put and passed. 
Hon KIM CHANCE: I move — 

Page 82, lines 27 and 28 — To delete “Financial Administration and Audit Act 1985 section 66” and 
insert instead — 

Financial Management Act 2006 Part 5 

This amendment goes to the specific naming of the acts to which I just referred. 

Amendment put and passed.  

Clause, as amended, put and passed  

Clauses 122 and 123 put and passed.  

Clause 124: Establishment and functions of advisory committees —  
Hon HELEN MORTON: I move — 

Page 84, after line 17 — To insert —  

(3) An advisory committee is to consist of members appointed from persons having expertise in 
one or more of the following areas —  
(a) the food industry; 
(b) public health; 
(c) the interests of consumers;  
(d) the enforcement of food legislation. 

(4) In addition the Minister may appoint as members of an advisory committee persons having 
expertise in nutrition, toxicology, microbiology, and food technology and such other persons 
as the Minister considers have appropriate expertise, qualification or experience as will enable 
them to make a valuable contribution to the advisory committee. 

The additional requirements in my amendment are part of the model legislation that has been left out of this bill 
by the minister. I believe that they should be inserted into it. The minister may be aware that I have done quite a 
detailed analysis of advisory committees and boards of management across the public service in Western 
Australia. I have had an opportunity to give consideration to the types of people who participate on more than 
one board, and their qualifications or experience, in my humble opinion, probably do not have any great 
relevance to a particular board. They seem to be there at the — 
Hon Kim Chance: They always were, sometimes. 
Hon HELEN MORTON: Sometimes. The Minister for Agriculture and Food knows that I have indicated that 
having become involved in this bill, I have realised it has a very important function. The advisory committee will 
have a major role. The bill needs to be much more specific about the composition of that committee in its type of 
members, and that need is reflected in my amendment. 
Hon KIM CHANCE: I appreciate the way in which Hon Helen Morton has promoted this amendment, and the 
wording of the amendment is modern, but it is not quite modern enough.  

Hon Paul Llewellyn: Could it actually be more modern? Modern is —  
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Hon KIM CHANCE: Too much modernity must be guarded against, too, because that would be seen as radical. 
Honourable members will remember occasions in such a Committee of the Whole House when the old-style 
legislation would name committee members and the organisation from which that member came was very, very 
specific—that is, it could not be Jack, but it could be Bill. Since the time of certain recommendations of the Burt 
Commission on Accountability—Hon Helen Morton’s proposed wording of this amendment is entirely 
consistent with the Burt commission recommendations—we have gone a step further. The advice I have been 
given is that the machinery of government policy is that statutory specification in relation to committees and 
offices should be kept to a minimum so that the government of the day can make appointments that are most 
appropriate at the time it is decided a committee or office is necessary, and that specifying qualifications in 
statute can limit flexibility. Hon Helen Morton’s amendment takes a slightly different position. However, having 
said that, I think the wording of the amendment is fine and will not hurt the legislation. The government will not 
support the amendment because of the machinery of government policy, but the amendment will not cause any 
damage to the legislation. 

Hon PAUL LLEWELLYN: I was waiting for some very good reason why the government would not support 
this amendment other than modernity and the past practices of this house. However, the composition of these 
advisory committees is something that is often scrutinised by the Greens (WA) because there seems to be a kind 
of blind spot in the government’s construction of the composition of many of these committees. I understand that 
not specifying who the members of the committee should be provides a great deal of flexibility, which the 
machinery of government policy informs us should be provided. However, these are model provisions under the 
Food Bill, and I do not understand why they were not incorporated in the drafting. Will the Minister for 
Agriculture and Food tell members why they were explicitly dropped off, and why others were not, such as 
clause 124(2)? Was there good reason, other than — 

Hon KIM CHANCE: The good reason is that it enables future ministers, governments and Parliaments, indeed, 
to adapt the structure of the statutory specification of the committee to suit the circumstances that apply at the 
time. The government’s counterpoint to Hon Helen Morton’s view—which, as I have acknowledged, is very 
modern in that it contains its own flexibility—is that in 20 years or 30 years this legislation may still be on the 
statute book, and it may be that the Parliament, the government and the minister of the time require a different 
class of persons to be represented — namely, people with expertise in the management of the environment and 
environmental health impacts on persons. The government of the day may feel restricted by a whole range of 
things, even with Hon Helen Morton’s excellent wording of her amendment. The government’s position, in 
keeping with the machinery of government policy, is that it should be less rather than more specific in the 
statutory specification of persons who might be members of such committees.  
Hon HELEN MORTON: The amendment states — 

(3) An advisory committee is to consist of members appointed from persons having expertise in 
one or more of the following areas —  

Proposed subsection (4) states that those may include persons with expertise in nutrition, toxicology, 
microbiology, and food technology etc, and further states — 

. . . other persons as the Minister considers have appropriate expertise, qualification or 
experience as will enable them to make a valuable contribution to the advisory committee. 

Amendment put and passed. 
Clause, as amended, put and passed. 

Clauses 125 to 130 put and passed. 

Clause 131: Onus to prove certain matters on accused person — 
Hon HELEN MORTON: I move — 

Page 89, after line 24 — To insert — 

(3) Subsection (1) will only apply where the CEO has made reasonable inquiries into the 
origin or composition of the food in question or the therapeutic or nutritive properties 
of the food, in relation to the false statement on a package or in an advertisement. 

Clause 131 puts an onus on an accused person to prove certain matters, which is quite serious as it is a reversal 
of the onus of proof, although I understand why the provision is in the bill. Subclause (1) states —  

(1) In any proceedings for an offence under this Act against an accused person who was 
responsible for making a false statement on a package or in an advertisement relating to the 
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origin or composition of the food in question or the therapeutic or nutritive properties of the 
food, the onus of proving the correctness of the statement is on the accused person. 

I have a minor concern about the wording of that subclause, as it is not qualified. My amendment relates to this 
matter: it is very well for the chief executive officer to accuse a person and then require that person to prove the 
truth of a statement on a package or advertising about the origin or composition of the food, or the therapeutic or 
nutritive properties; however, unless the CEO has at least made some form of inquiry, it is not acceptable for the 
CEO to say, “Look, I don’t believe that, so you now have to prove it.” It is reasonable for the CEO to be required 
to make some reasonable inquiries into the origin or composition of the food, or the therapeutic or nutritive 
properties of it, and to therefore have some basis for the accusation.  
The chief executive officer must have some basis for making the claim that the statement about the origin on the 
package or the advertisement is false or is a problem, or that the therapeutic or nutritive properties are 
problematic. I do not think that a responsible CEO would make claims about the advertising being false without 
having made some reasonable inquiry, so I do not think this will require the CEO to do anything more than a 
good CEO would do. This amendment merely puts into legislation a requirement on the CEO to do that before 
he or she can turn around and make a claim that a statement is false, or that there is a problem with 
advertisements. It is really, once again, a balancing act to create a level playing field, given that we are reversing 
the onus of proof by asking the accused person to prove his or her position. 
Hon KIM CHANCE: I am really grateful that Hon Helen Morton has taken us through clause 131(1), because 
usually that is where we have the argument—that is the classical deeming clause, and I note that Hon Helen 
Morton stated very clearly why we must have it. The argument that arises with the addition of proposed 
subclause (3) does not then have to go into the question of why we must have deeming. However, the argument, 
in my view, lies in the words “reasonable inquiries” in the first line of proposed subclause (3). I want honourable 
members to think for a moment about what this clause is about. This clause enables public authorities to act 
when the seller of a commodity claims that it will do something—for example, “You will shed 10 kilograms in 
seven days if you just take this pill”, “Your thyroid cancer will be immediately cleared if you just pay us $5 000 
a month for this course of tablets,” or “You can eat as many of these hamburgers as you like, and as many 
thickshakes and serves of French fries as you like, and you will probably lose rather than gain weight.” These are 
the kinds of claims we are seeking to prevent. 
At the point of prosecution, a prosecutor will go through the brief to try to establish that he or she has a 
reasonable chance of winning the case. The red light will flash when he reads the words “reasonable inquiries” in 
proposed subclause (3). I know that Hon Helen Morton is only trying to provide balance, but if the defence 
lawyer was determined to make sure that a client was not effectively prosecuted for claiming that eating all those 
hamburgers would cause a person to lose weight, he could, under proposed subclause (3), require the CEO to 
establish how he worked out that consuming those hamburgers would not cause a person to lose weight. This is a 
reversal of the onus back to the CEO, and I understand that that is what Hon Helen Morton is trying to do to 
balance things a bit. However, this question is all about subjectivity, and does not go any further than that. The 
question is whether we want to assist the prosecution case, or put hurdles in the way of the prosecution that will 
cause the case to be drawn out or even lost because the CEO could be deemed by the court to not have made 
reasonable inquiries into the origin and composition of the food in question, or the therapeutic or nutritive 
properties of the food claimed in the alleged false statement. The CEO would be put through the hoops by the 
defence about that particular hamburger. He could not bring to the court generic evidence about hamburgers; he 
would have to bring to the court particular information about the defendant’s hamburger, anti-cancer pills, or 
whatever. It would create enormous difficulties for the CEO in those circumstances. I very much appreciate the 
support for subclauses (1) and (2), but I urge members not to support the addition of subclause (3). 
Hon PAUL LLEWELLYN: I did not know that we would be talking about the nutritive value of double deep-
fried lard sandwiches and things of that nature. I just got a text message from my son saying that he is making a 
roast and asking whether I would like to come home. I am looking forward to that! I can see the logic by which 
Hon Helen Morton has introduced this proposed subclause. In my mind it raises another issue; that is, that very 
messy court proceedings will be required in the form of a separate mini-hearing about whether the CEO had 
made reasonable inquiries to decide where the onus of proof lay. It brings an unnecessary loop into the decision 
making. If Hon Helen Morton is of the view that a reasonable CEO would not declare these statements false 
without having done some investigation, this does not contribute a great deal more to the onus of proof in certain 
matters. In fact, it complicates the way in which the matter would have to be heard, because two levels of inquiry 
would be necessary: first, about whether the CEO acted in a proper and diligent way and, second, about whether 
there was a reasonable determination. This seems to be an unnecessary complication in the bill. 
Hon HELEN MORTON: I will just make a final comment on this amendment. Although the minister has 
referred to therapeutic and nutritive properties, the first subclause refers also to the origin and composition of the 
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food. For example, a claim that strawberry jam is 30 per cent fruit and 70 per cent water and glucose—whatever 
jam is made of—will also be picked up by this clause. Once again, it is unreasonable for a CEO to just indicate 
that he does not believe that that percentage is correct, and for the accused person—notwithstanding that he is 
already before a court—to have to prove that percentage, while the CEO can just make his claim without any 
basis. Requiring the CEO to have made some reasonable inquiry in the first instance is purely a balancing 
process. I do not believe that it will add anything to the court proceedings, because the matter would already be 
before the court. 

Sitting suspended from 6.00 to 7.30 pm 

Hon HELEN MORTON: Before the dinner suspension I was responding to the minister’s comments on this 
amendment. Basically, I said that although his comments were related to the therapeutic or nutritive properties of 
the clause, this clause also refers to the areas of origin and composition. There are times when it could be 
possible for the chief executive officer to raise an issue about, for example, the percentage of fruit in strawberry 
jam. For him or her to be able to raise an issue such as that suggests that at least a reasonable inquiry would have 
been made. The CEO could not possibly ask an accused person to go through the process of proving up the 
correctness of his or her statement without, in the first instance, having made some reasonable inquiry. I am 
referring to the situation in which a case is already before the court; therefore, it is not a matter of it being a 
costly process. I understand that there is an objective measure for reasonableness in law and the result of a 
reasonable inquiry should not be clouded; it should be clear.  

I encourage members to put some balance into this clause. It is a serious issue because it involves the reversal of 
the onus of proof. I would like to find a balance that requires the CEO to undertake a reasonable inquiry to gain 
reasonable knowledge of the false statement that he or she will prove the accused had made. The CEO should 
not have the option of accusing somebody of making a false statement unless he or she has some knowledge, 
understanding or belief of the false statement that that person has been accused of making. It is important that the 
CEO make a reasonable inquiry into the matter before he or she accuses somebody of making a false statement.  

Hon GEORGE CASH: The heading of clause 131 is “Onus to prove certain matters on accused person”. One of 
the most important principles of law is surely that the prosecutor has to prove his case against a defendant; that is 
to say, there is a presumption in law that a person is innocent until proven guilty. In this case, I believe Hon 
Helen Morton is saying that if we intend to reverse the onus of proof, and that in itself is a very significant 
parliamentary step, at the very least we should make it a two-step process.  

I remind members that we follow the British system of law, and what is known as the golden thread of British 
justice is all about the presumption that a person is innocent until proven guilty. One of the reasons for that is 
that it has always been the case in British law that the state has the capacity and the resources to outspend and, if 
I might use the word, outprove an accused person.  

In this case the state has a bureaucracy that is able to make a determination on a particular issue in respect of this 
bill. The state has available to it chemists and forensic officers and all the resources that are necessary to be able 
to say that it has considered the matter, made reasonable inquiries and intends to proceed with the particular 
charge against an accused person.  

What we do if we agree to clause 131 in its present form is say to the bureaucracy that notwithstanding the fact 
that it may not have made any inquiries whatsoever, so long as it says that somebody is guilty of a particular 
offence, then, once in court, it is up to the accused to prove his or her innocence. That is a complete reversal of a 
very, very long held tradition in law.  

We have discussed the reversal of the onus of proof on a number of occasions in this chamber and there is no 
doubt that the Parliament has the capacity to make a law that reverses the onus of proof. We have always looked 
at it in a very constructive way to make sure that we are not imposing an unreasonable burden on an accused 
person.  
I refer to the case of Woolmington v Director of Public Prosecutions, which is a 1935 case that I have talked 
about before. It is a case that I know the Minister for Agriculture and Food is very aware of because it 
established that golden thread of British justice. In part, in this particular case, Lord Sankey stated that — 

. . . it is not for the prisoner to establish his innocence but for the prosecution to establish his guilt. Just 
as there is evidence on behalf of the prosecution so there may be evidence on behalf of the prisoner 
which may cause a doubt as to his guilt. In either case, he —  

Meaning the prisoner — 
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is entitled to the benefit of the doubt. But while the prosecution must prove the guilt of the prisoner, 
there is no such burden laid on the prisoner to prove his innocence and it is sufficient for him to raise a 
doubt as to his guilt; he is not bound to satisfy the jury of his innocence. 

That is to say, the accused can go to court and say nothing while the prosecution leads its evidence to attempt to 
prove the accused guilty. That is the way it has always been.  

The statement by Lord Sankey continues — 

Throughout the web of the English criminal law, one golden thread is always to be seen, that it is the 
duty of the prosecution to prove the prisoner’s guilt . . . No matter what the charge or where the trial, 
the principle that the prosecution must prove the guilt of the prisoner is part of the common law of 
England and no attempt to whittle it down can be entertained.’  

That is what we have to look at with clause 131. I have already acknowledged that the Parliament has the power 
to reverse the onus of proof. In Woolmington v Director of Public Prosecutions — 

Two exceptions to the ‘golden thread’ were recognised by the House of Lords (i) where the defendant 
puts forward insanity as his defence, — 

There are lots of rules on the question of insanity — 

(ii) where a statute specifically says that the defendant should bear the onus of proving his defence.  

However, they are very special cases. I would argue that the mere fact that someone is accused of something—in 
this case, of making a false statement on a package or in advertising about the origin or composition of the food 
in question or the therapeutic or nutritive properties of the food—is not sufficient to take that very, very big step 
of reversing the onus of proof and casting all the responsibility on the accused to prove his innocence. That 
would be grossly unfair and is a step that we should not take. I say to Hon Paul Llewellyn: what would be the 
case if someone who was in a forest was deemed to be guilty — 

Hon Paul Llewellyn: Are you talking about forests?  

Hon GEORGE CASH: Yes, I am. I thought it would attract the member’s attention. There are plenty of forests 
in the south west. Hon Paul Llewellyn knows that plenty of people go into those forests for unlawful purposes.  

Hon Paul Llewellyn: No! 

Hon GEORGE CASH: Yes.  

Hon Paul Llewellyn: Yes, the people who are logging and wantonly destroying them.   

Hon Kim Chance: You started it!  

Hon GEORGE CASH: Well, I wanted his attention and I got it! The point I am making is that from time to 
time the police arrest those people and charge them with being unlawfully on premises or with committing some 
unlawful act. What I am saying to Hon Paul Llewellyn is that we are surely not going to say that those people 
should be deemed guilty of the offence and must prove their innocence. That would be grossly unfair and 
unreasonable. It is up to the prosecution to prove whether someone has committed an unlawful act. I say to Hon 
Paul Llewellyn that this is a very big step. The ordinary person in the street should be given a fair go. A fair go 
requires that when a person is accused of having committed an unlawful act, it is the prosecution or the state that 
is required to prove its case to the satisfaction of a court. I will argue the merit of that particular presumption for 
as long as I am in this place. More than that, if we go back a reasonable time, I recall the Minister for Agriculture 
and Food arguing exactly the same point.  

Hon Kim Chance: Mmm.  

Hon GEORGE CASH: He has done so. 

Hon Kim Chance: I have never been a fan of averment; that is true. 

Hon GEORGE CASH: The Minister for Agriculture and Food is quite right. It is not as though we are on 
opposite sides. The Minister for Agriculture and Food is representing the government’s or the bureaucrats’ 
policy on this bill. I do not for one minute argue that he personally believes that we should reverse the onus of 
proof, because we have heard him speak before on that subject in this house. Hon Helen Morton is proposing a 
two-step process: firstly, that the CEO be required to make reasonable inquiries into the origin or composition of 
the food in question etc, as set out in her amendment; and, secondly, if it is the will of the chamber, the onus of 
proof should be reversed and the accused required to prove his innocence. I do not believe in that second point 
and I know that Hon Helen Morton does not believe in the reversal of the onus of proof. What she is saying is 
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that if we are to take this gigantic step, we should at least make it a two-step process. I, for one, do not believe 
we should reverse the onus of proof.  

Hon KIM CHANCE: It is my belief that subclause (1) does not reverse the onus of proof. Let us look very 
closely at what subclause (1) does. Members should think of it in these terms: it is not quite the case under 
subclause (1) that the accused must prove his innocence, although that is the basic thread of arguments against 
the principles of averment. Rather, if a person makes a claim that a product contains certain things or can do 
certain things, subclause (1) says to that person, “Now prove it.” This is not a classic averment. Proposed 
subclause (3) turns entirely on subclause (1), because the wording of proposed subclause (3) is that “Subsection 
(1) will only apply where . . .” Proposed subclause (3) is all about what subclause (1) does. What does subclause 
(1) actually do? It does precisely what I said it does. It says to the person who has made a claim about a product 
that he must prove that it is what he says it is and can do what he says it can do. That is a reasonable proposition. 
If we were to adopt the counterpoint position, which is contained in proposed subclause (3), we would risk 
disturbing the balance in protecting consumers from false claims. Subclause (1) is all about consumers. It is not 
saying that the prosecution does not have to prove something. What it is saying is that a person must show in a 
court of law that his product can do what he said it can do. If someone said that the consumption of one teaspoon 
of his product every day for six months would cure a particular ailment, he should show the medical evidence to 
support that claim. That is all. It should not be the case that the prosecution must show that a product cannot do 
what the accused person said it could do. That is what is implied in proposed subclause (3). The prosecution 
needs to be able to put a basic position.  

As I have said, this is not a standard averment clause. For the accuracy of the record, we should consider a little 
further what subclause (1) does. It states — 

In any proceedings for an offence under this Act against an accused person who was 
responsible — 

Hon George Cash: I will just stop you there. First, you have to have an accused person.  

Hon KIM CHANCE: Yes. 

Hon George Cash: That means that someone must make an allegation against someone else.  

Hon KIM CHANCE: Yes, that is correct. 

Hon George Cash: That is an important step.  

Hon KIM CHANCE: Yes, the allegation is made by the prosecution. 

Hon George Cash: It is made by the state against a person. The allegation is that you have made a false 
statement in certain advertising.  

Hon KIM CHANCE: Yes, and a prosecution may proceed as a result of the allegation. The prosecution against 
the accused person would be against the person responsible for making the false statement either on a package or 
in advertising about the origin or composition of the food in question or—and this is the more complicated 
one—about the therapeutic or nutritive properties of the food. The onus is on the accused person to prove the 
correctness of the statement he made. That is not an averment, in my view. We looked for averment clauses in 
existing legislation. Those clauses list a range of issues, which I do not need to go into. The clauses state that 
each of those things is subject to the averment. This clause is not one of those clauses. It simply says that if a 
person claims that A is A, he should prove that A is not B.  

Hon Helen Morton: Is it not so that there is no defence of mistake of fact in this area?  

Hon KIM CHANCE: It does not say that, but I do not know whether there is — 

Hon Helen Morton: The offences relating to misleading statements or deception in advertising or packaging fit 
under the area for which the defence of mistake of fact is not available. 

Hon KIM CHANCE: The defence of mistake of fact is not available in the event that a mistake is made in the 
packing plant and a product is placed into the wrong container. 

Hon Helen Morton: What if the person believed that what he had written on the package was correct but after 
further analysis it was found to be not correct? 

Hon KIM CHANCE: I think the honourable member will find that although the mistake of fact defence might 
not be available, the issue of due diligence in clause 27 will cover that situation. 

Hon Helen Morton: I know that clause 27 is the due diligence clause. 

Hon Paul Llewellyn interjected. 
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The DEPUTY CHAIRMAN (Hon Ray Halligan): Members, if I may interrupt. Purely for the sake of Hansard, 
it may be better if each of you spoke individually when arguing your case. 

Hon KIM CHANCE: Thank you, Mr Deputy Chair.  

The effect of proposed subclause (3) would be to disturb the balance that protects consumers from false claims. 
The golden thread, if one likes, can be unpicked just a little. In fact, unpicking the golden thread can be justified 
when the public interest is as significant as it can be under the scope of clause 131. In this case we are talking 
about protecting the public from false claims in a matter that is vital to the health and wellbeing of people. I do 
not believe that clause 131(1) imposes an unreasonable burden, nor do I think anyone else here believes that; 
rather it is argued that there is a necessity, on behalf of the defence, to counterbalance powers that are seen to be 
somewhat one-sidedly focused. I do not believe that to be the case. If people make a claim about a product, they 
should be able to establish that the product is what they say it is and can do what they say it can do. The 
introduction of a concept whereby the prosecution somehow needs to be able to show that it has carried out that 
work and proved that those things do not exist is, in itself, unreasonable. Apart from anything else, the CEO will 
not take a matter to prosecution unless that CEO thinks he or she has a reasonable chance of success. That is 
already the case in existing law. The prosecutor does not take a butcher to court alleging that there is insufficient 
beef in a beef sausage unless he has already worked out that there is not sufficient beef in the beef sausage. 
Prosecution protocol dictates that the matter will not go to court unless the prosecutor thinks he has a reasonable 
chance of winning. 

Hon George Cash: Why does the prosecution satisfy itself that it has a provable case before going to court? 

Hon KIM CHANCE: To save getting his backside whacked in court! 

Hon George Cash: It is also because the onus is on the prosecution to produce the evidence. 

Hon KIM CHANCE: Yes; but in the same way there should be an onus on a person who claims a product is 
“A” to prove that it is “A” and not “A minus B”.  

Hon GEORGE CASH: I am not going to waste a lot of time on clause 131 because I can count. One of the 
reasons I wanted to speak on the clause was to draw it to the attention of the Parliament in, I might say, very 
similar terms to those adopted by the Minister for Agriculture and Food when he was sitting on this side of the 
house. The most important thing for this place to do is to be aware of the decisions that it is making. 

I have done what the Standing Committee on Uniform Legislation and Statutes Review asked of me. Hon Simon 
O’Brien, as chairman of the standing committee that considered this bill, made reference in the committee report 
that the Parliament should be aware that clause 131 reverses the onus of proof. The committee has drawn that 
reversal of proof to the attention of the house, as it often does on these occasions.  

Firstly, I disagree with the minister in so much as this clause states that when a person is accused of an offence—
that is, the offence contained in this clause—the onus of proving the correctness of the statement or of proving 
he is innocent of the allegation is on that accused person. I say that clause 131 reverses the onus of proof.  

Hon Kim Chance: I do not dispute that. 

Hon GEORGE CASH: The minister has said that this is a food bill and there are reasons that we should 
moderate our usual view on the reversal of the onus of proof. I hear what the minister says; I am not deaf to his 
comments. The bottom line is that I will vote for the amendment. I think Hon Helen Morton is right but, equally, 
I do not want to waste the time of the chamber, which is, at least, now aware that clause 131 exists. If between 
now and when the vote is put, the minister thinks back to all the times he raised this matter when he was on this 
side of the house, who knows, he may vote for this amendment with us.  

Hon Kim Chance: Somewhere on the road to Damascus, my friend. 

Hon PAUL LLEWELLYN: The standing committee notes on page 28 of its report — 

At common law it is normally the duty of the prosecution to prove all elements of the offence. 

Clause 131 places the onus of proving the accuracy of false statements made in connection with food 
for sale on the defendant. 

In so doing, the committee simply says — 

The Committee brings this clause to the attention of the Legislative Council. 

I am surprised that the committee did not go further and give the Council some guidance. 
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Hon George Cash: I will explain why the committee did not go further. The committees of this place have 
raised this issue on many occasions in the past, and on most occasions the house has ignored the committee’s 
advice. I think committees are sick and tired of raising these matters; however, I hope they continue to do so. 

Hon PAUL LLEWELLYN: I thank the member.  

Will the minister explain to what extent clause 131 is consistent or inconsistent with the national statutes? Are 
the requirements of this clause identical to the requirements of the national statutes? 

Hon KIM CHANCE: If Hon Paul Llewellyn will give me a moment, we will try to confirm the requirements of 
the national legislation. Perhaps we can take the question on notice and move on with the rest of the bill. It will 
take some time to provide an answer because we have to go to commonwealth provisions.  

Further consideration of the clause postponed until after consideration of clause 153, on motion by Hon 
Kim Chance (Minister for Agriculture and Food).  
[Continued on page 2821.] 

Clauses 132 to 140 put and passed.  

Clause 141: Protection from liability for wrongdoing — 
Hon HELEN MORTON: I move — 

Page 95, lines 15 to 25 — To delete the lines and insert instead —  

(1) Any matter or thing done or omitted to be done by an enforcement agency, an 
advisory committee, or a protected person does not, if the matter or thing was done or 
omitted in good faith for the purpose of executing any provision of this Act or any 
other law, subject a protected person personally to any action, liability, claim or 
demand. 

(2) In subsection (1) — 

 “protected person” means any of the following —  
(a) the Minister; 
(b) the head of an enforcement agency; 
(c) any member of an enforcement agency or the staff of an 

enforcement agency; 
(d) an authorised officer; 
(e) any person acting under the direction of the head of an 

enforcement agency; 
(f) any member of an advisory committee; or 
(g) a person employed by the Crown to carry out analyses for 

the purposes of this Act or a person carrying out analyses 
under the supervision of such a person. 

My concern is that the clause relieves the state of any liability that it might have for a person doing anything, as 
described in subclause (1). It basically absolves the state of any liability for any action that it has taken that has 
caused difficulty for other people. I am really concerned about this. During my second reading contribution I 
gave the example of people involved in monitoring lead pollution at Esperance standing afar, looking at it and 
thinking that it looked all right without actually checking or doing whatever it was they were supposed to have 
done. It seems to me that the way in which they went about their business was inadequate and unsatisfactory. I 
do not believe that the state should be absolved of any responsibility or liability for the costs that people incurred 
as a result of that. The amendment I have moved is based on model legislation. As a result, I believe that it 
protects those people who need to be protected and does not provide that ultimate protection to the state. We 
cannot afford to allow the legislation to pass through the house in the way it is currently written.  
Hon PAUL LLEWELLYN: The Greens (WA) have an identical amendment on the supplementary notice 
paper. I believe that these are annex 2 provisions or discretionary provisions, which we have simply added in. I 
support Hon Helen Morton’s reasoning. In its report the Standing Committee on Uniform Legislation and 
Statutes Review observes that the conferral of immunity on public officials and the state is a matter of policy and 
as such the committee inquiry is restricted under the Legislative Council standing orders from making 
comments, I think.  
Hon Simon O’Brien: I may make some observations about that in a minute, which may be helpful. 
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Hon PAUL LLEWELLYN: Yes. When examining this provision in the bill, we went to some lengths to look at 
the protocols for shifting liability away from the state and to look at the public policy justification for doing that. 
In fact, we believe it is quite improper for the government to be at arm’s length from its responsibilities and 
liabilities that go with public office and it doing its job. We believe, therefore, that this amendment should be 
incorporated into the bill. How many other states have incorporated this annex 2 provision into their bill, because 
that would go some way towards making the argument? Nevertheless, we will be supporting the inclusion of this 
annex 2 provision. 
Hon SIMON O’BRIEN: It might be of interest to members if I make some observations as Chairman of the 
Standing Committee on Uniform Legislation and Statutes Review, which has provided its fourteenth report into 
the Food Bill 2005. The bill currently before the committee is a 2005 bill, but it was only second read in this 
place on 22 June 2006. The bill has been rushed into the Legislative Council! Of course, it stood referred after 
the second reading speech because it contains provisions that implement an intergovernmental agreement. We 
have been discussing that. The committee was due initially to report 30 calendar days later, on 22 July 2006. 
However, as members would not be surprised, given the size of this report and the number of contacts the 
committee had with stakeholders and others, we sought an extension of time to report on 27 September 2006. I 
am sure that the government was not too upset about our taking time to do the report properly. I hope that it is of 
benefit to members, providing as it does a number of observations, a dissection of the bill and a number of 
annexures that also provide advice on the nature of the intergovernmental agreement and how it sits in the wider 
pantheon of legislation in this great commonwealth. Members are aware of that because they have the report, and 
I hope it has been of some assistance to them. 

In our remarks about clause 141, which is before us now, we observe, first, what clause 141 does. It confers 
immunity on a wide group of people acting in the performance of functions under the act and also on the state in 
relation to those acts. We have made some comment there and we have referred to comments of previous 
committees. We have basically brought the matter to the attention of the house at paragraph 6.134 of our report, 
where we observe that the conferral of immunity on public officials and the state is a matter of policy and as 
such the committee’s inquiry is restricted by the Legislative Council’s standing order 230A(5). It is interesting 
that we have Attorneys General in other places and carpenters—sorry, Premiers—although it is probably 
carpenters as well—just off a plane from Moscow criticising how long it takes legislation to go through this 
place, and we come back and observe that the progress of legislation through here is a matter for the government 
and when it brings legislation on.  

Hon Kim Chance: If only that were true. 

Hon SIMON O’BRIEN: As the minister knows, it is true. 

Hon Kim Chance: That is a nonsense argument.  

Hon SIMON O’BRIEN: The minister can bring on this bill whenever he wants. In relation to providing some 
clarification of the committee’s report — 

Hon Kim Chance: If that is the case and your argument does have substance, I will give you a list of the 
legislation for the next week of sitting, and we will see whether we can get that completed in a week.  

Hon SIMON O’BRIEN: The minister knows very well that that is a ludicrous proposition. The minister has 
given us lists before. I hope the minister is not trying to tempt me to digress — 

Hon Kim Chance: I already have, but I was also at fault!  

Hon SIMON O’BRIEN: All right, then! Please deliver us from temptation, Mr Deputy Chairman!  

I am referring to paragraph 6.134 of the committee report. I am observing, firstly, that a matter of policy is 
outside the terms of inquiry of the committee because of Legislative Council standing order 230A(5). I do not 
want to rub any raw wounds here, but that standing order was repealed by resolution of this house on 20 
September 2006. That will give the minister some idea of how long it has taken to bring on his own bill. That 
standing order was repealed by resolution of this house on 20 September 2006. We are almost up to the second 
anniversary of the demise of that standing order. That is how long it has taken. That puts it into some sort of 
perspective. That standing order has been replaced with standing order 230B, which states that unless otherwise 
ordered, a standing committee is not to inquire into the policy of a bill. That is consistent with the standing order 
that it replaced.  

A question then arises for our committee and other committees as to how the heck we can examine a bill without 
inquiring into the policy of the bill. That question is quite difficult to wrestle with. The formula that we have 
found is reflected not only in this report from 2006 but also in a number of other reports on a range of bills that 
have come to the committee for inquiry since that time. The process has also been developed quite a bit during 
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that time. In examining a bill, the committee first focuses in great detail on the intergovernmental agreement and 
on the ramifications of that agreement for Western Australia. That is dealt with in the report, and I will not go 
into any of that detail; that is why we have committee reports.  
Hon Kim Chance: Yes, and that was the original reason that the house adopted that standing order. 
Hon SIMON O’BRIEN: Indeed.  
Hon Kim Chance: There was some concern that we were beginning to be governed by standard legislation from 
the commonwealth. 
Hon SIMON O’BRIEN: Yes. It is interesting to note that the report contains a schedule of the large number of 
types of uniform legislation that we have identified.  
In examining the policy of the bill, we need to examine what is actually in a bill and what it proposes to do. We 
have also gone down the track—again, this is a developing process, as I have said—of examining how new 
provisions proposed for the statute book may impact adversely on the established rights and liberties of Western 
Australians. That has now been accepted by the house in dozens of reports by this standing committee and its 
predecessor. Therefore, there is a well-established precedent. The reason clause 141 has been drawn to the 
attention of the chamber is that there is a matter of policy in this clause that the committee cannot inquire into. 
Therefore, that right of reference has not been referred to the committee. However, that matter is a matter that 
comes up in the normal course of our examination of a bill and that is within our terms of reference. Therefore, it 
is exactly the sort of matter that this chamber would want to at least consider before it passes this bill into law. I 
hope that also forms a good basis for directing the attention of members towards matters of interest.  
I turn now to the amendment before the chair. If the Minister for Agriculture and Food was expecting that the 
Deputy Leader of the Opposition was about to cross the floor, well, today is not the day. That is not what I am 
rising to speak about. I support the amendment proposed by Hon Helen Morton. I do that with some pleasure, on 
behalf of my committee, because it is only by putting a motion such as this before the floor of the committee that 
we can tease out the ramifications of what is proposed in this new provision in clause 141. That adds some 
meaning and some point to referring bills to a standing committee and getting from that committee this huge 
report, which involved a heck of a lot of work by members as well as committee staff. I thank Hon Helen Morton 
for noting the report of the committee on this and other matters. I rise simply to point out why these sorts of 
matters are raised in the way they are. The council may say that no recommendation has been made by the 
committee. That is because the committee cannot make a recommendation.  

Hon Kim Chance: You are precluded from doing that. 

Hon SIMON O’BRIEN: Yes. However, it would be remiss of the chamber if it did not take some notice of what 
is contained in the committee report. 

Hon PAUL LLEWELLYN: Mr Deputy Chairman, I just want to remind the chamber that I have an amendment 
in identical terms. I have asked the Minister for Agriculture and Food a question about whether — 

Hon Kim Chance: You did not give me a chance to answer your question. I have not spoken at all on the points 
raised by members, and I have not had a chance to address your question. That is why I was standing. If you 
want to raise another matter that you want me to address, that is fine; please do.  

Hon PAUL LLEWELLYN: In that case, I will come back to that matter later. 

Hon KIM CHANCE: Thank you, Mr Deputy Chairman. I thank all those members who have made those 
important comments, because they are important comments. It is necessary that from time to time this house 
does assess its position on provisions in legislation of this nature. Are we proposing to do anything in clause 141 
that will in any way cause us to divert from standard legislative practice? The answer is no. While I think it is 
good that we carefully rake over our reasons for doing things in this place, and while I am grateful to the 
committee for bringing this point to our attention, I think it is necessary also to consider the consistency of our 
approach in this matter and to ensure that if and when we do make a change, that change is reflected in future 
legislation. I want to take honourable members through a number of pieces of recent legislation in which we 
have all agreed to include similar, if not identical, provisions to those provided in clause 141. A number of 
pieces of legislation on our statute book extend the protection from liability to the state and/or state entities. 
Some recent examples are the Civil Judgments Enforcement Act 2004; the Commissioner for Children and 
Young People Act 2006—which we spent so much time on in consideration in this house; the Community 
Protection (Offender Reporting) Act 2004; and the Emergency Management Act 2005. This question has been 
considered in all those pieces of legislation. Clause 141 is consistent with the provisions of those recent acts of 
Parliament. However, there are also some public benefit-type statutes in which the state is explicitly excluded 
from the protection from liability for reasonable good faith actions by a person. The possibility of an action 
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against the state has the potential to unduly influence decision making pertaining to public safety. I ask members 
to think about that very carefully. I will say that again: the possibility of an action against the state has the 
potential to unduly influence decision making pertaining to public safety. That is central to the justification for 
the extension of liability to the state for reasonable good faith actions. Remember, negligence is not picked up by 
the phrase “reasonable good faith actions”. On balance, it is recommended that this protection for the state is 
justified in the context of food safety legislation—and it is a matter of balance. The Food Bill, the associated 
regulations and the Food Standards Code, which provides the food composition, food labelling and food 
handling standards for Australia and New Zealand and are adopted as law in Western Australia under the 
regulations, necessarily cover a very broad and complex area to protect the safety of the Western Australian food 
supply. Not extending protection to the state could make it vulnerable to civil action as a result of the reasonable 
actions or omissions of officers in the exercise of good professional judgement in a complex field. For example, 
an officer may well be deterred from instigating a food recall on epidemiological grounds to prevent a potential 
food contamination outbreak if the officer feels that if his judgement is wrong he could be found liable for the 
cost of the recall. Another example could be of an officer issuing a warning letter—taking the soft option—
rather than prosecuting for mislabelling a food item, or of requiring a food business to take suspect goods off the 
shelves while testing is undertaken, then finding as a result of the testing that the food was okay; again the 
officer could face the prospect of liability. In the first example, the non-protection of the state could mean that 
the food manufacturer might have an action in tort against the state for reasonable good faith actions that had 
been undertaken by officers to effect public health. 

There could be a hypothetical case in which Western Australia’s residue testing of animal livers picked up heavy 
metal contamination in, for example, the livers of pigs. In that event, somebody would make a call to put a major 
detective operation underway because we would not know why these pigs, which could have come from a 
number of different and unrelated properties, were showing up lead. What would be the safe thing to do? The 
safe thing would be to shut down the entire supply from those, for example, six properties upon which lead had 
shown up as a trace in the liver above the maximum residue limits. What would the officer do if he had made a 
mistake? Having shut down all those piggeries, some of which could be major businesses turning around 
100 000 pigs a year, what would the officer do if he got it wrong? How would it serve the public interest if the 
individual believed he would be prosecuted for shutting down those businesses because he got it wrong? Surely 
that is a case for the state to be protected from liability when it is acting in the public interest. Why would we 
want to risk the state and an officer of the state making a decision that would compromise not only public safety 
and public health but also the whole pig meat trade in Australia? If our overseas clients found out that they had 
an MRL, or a maximum residue level, issue with lead in pig livers, they would shut down their import of pigs 
from Western Australia, if not from the whole of Australia. These are major issues to consider. We have that 
freedom from liability, except in cases of negligence, because we believe it is necessary. 

Hon Paul Llewellyn asked what the states’ positions were on the wording of Model Food Provision Annex B, 
which provides the words for the proposed amendment. I am informed that the position of the other states is 
varied—some states have adopted it and others have not. 

I know that this is a matter of policy. I urge members to be consistent. I urge members to consider the serious 
reasons underlying our position and why we provide for separation from liability for the state in the first place. 
The public interest position in my view is entirely clear. If the state acts improperly, or an individual operating 
on the state’s authority acts negligently, this clause will not apply. However, the state and the individual can still 
be prosecuted and will not have the coverage of clause 141, which gives protection from liability. I therefore 
urge members not to adopt the wording of the amendment, but, rather, to retain the wording that exists in clause 
141. 

Hon PAUL LLEWELLYN: I am glad the minister finally got around to answering the question about what the 
other states have done about this matter. On my understanding the other states were fairly split in the way they 
compared equivalent food bills. I think the minister said that. New South Wales, South Australia and Tasmania 
have given an exemption from liability. Victoria, Queensland, the Australian Capital Territory and the Northern 
Territory have not given an exemption from liability. I now recall getting assistance to review the various 
frameworks that they put up. They were not identical, but the proposal we put on the table was to adopt the 
provisions of annex B, which is a model that will resolve some concerns members have. The provision that is 
most problematic is clause 141(3), which states — 

The State is also relieved of any liability that it might have for another person having done anything as 
described in subsection (1). 

That is the part the Greens (WA) had difficulty with, and that is why we deferred looking at it and did some 
extensive research into its implications. Although it is common for acts of Parliament to give government 
officers protection from liability for actions in tort, and that the Health Act 1911 includes such a provision, 
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clause 141(3) goes a lot further than protecting officers from liability—it in fact relieves the state of liability for 
an action. 

I want to examine and be given an example of what this clause will mean in practice. I will give an example. The 
Department of Health knows that a food product on the shelves of supermarkets is a serious risk to public health 
but fails to issue a public warning or recall that food, and people get sick. Under the Health Act, those people 
currently may be able to successfully sue the state government for compensation for their medical expenses and 
loss of income. However, if this bill is passed those people will be unable to sue the state government if the 
relevant public servant acted in good faith. The example of the Esperance lead situation is comparable in the 
sense that it was very clear that public officers had failed to discharge their duties in a responsible way. I am not 
arguing that they did so negligently, but it may have amounted to negligence. That has not been tested. 
I also asked the government to provide some justification for leaving the clause the way it was, and for leaving 
clause 141(3), in particular, in the bill. The advice that I received, as I understand it, is that the public policy 
justification for clause 141(3) is that because the functions being performed by the people granted immunity 
under clause 141(1) and (2) are public benefit-type activities, it is considered appropriate to extend the protection 
from liability to the state. This is the larger public good test, I suppose. The advice states further that this is as 
opposed to the functions that are more in the nature of commercial activities when extending protection is likely 
to not be appropriate. Therefore, the public benefit rationale is not a particularly strong one. Surely, a failure to 
properly perform a public benefit activity such as environmental regulation, policing or health regulation should 
be able to be subject to a compensation claim if the case can be made out, in spite of the examples that the 
minister put forward about pig livers and lead levels. 

In our examination of clause 141, we were initially making a case for simply deleting subclause (3) and taking 
away the provision relating to the state being exempt from liability. Effectively, the principles that we are using 
to guide our amendment is that a person should not be prevented from suing the state for compensation when its 
officers act negligently, unless there is good reason to do so. The government’s rationale that liability should be 
excluded when public duties are involved is not adequate. Consider, for example, the Esperance lead 
contamination. Would it be right to exclude the affected persons in Esperance from making a compensation 
claim against the state? We would argue that there should be a case. In spite of goodwill or public benefit, there 
should still be a case for the people of Esperance to make a claim against the state. 

We also argue that there are already significant constraints on the state being held liable for compensation 
through the Civil Liability Act 2002. The approach taken in the bill is out of step with the current approach in the 
Health Act, the model provisions of the Food Regulation Agreement, key Western Australian statutes, including 
the Environmental Protection Act and the Police Act, and the Food Acts of Queensland, Victoria, the Australian 
Capital Territory and the Northern Territory. We either remove subclause (3) or put in place an entirely new 
provision. That is why we will support Hon Helen Morton’s alternative amendment. 

Hon KIM CHANCE: I do not really understand why Hon Paul Llewellyn is concerned particularly about 
subclause (3). Perhaps there is a misunderstanding about what subclause (3) does. Subclause (3) provides that 
the state is also relieved of any liability that it might have for another person doing anything that is described in 
subclauses (1) and (2). That other person would most likely be, for example, a contractor to the state, an 
environmental health consultant or a person in a chemical analytical laboratory. They are the most likely people. 
Therefore, when a chemical analyst may have made an error, the protection of the state from liability for actions 
taken as a result of that error are also picked up. I do not think there is anything strange about subclause (3). It is 
simply the state covering itself against the actions taken by other people on its commission.  

Amendment (deletion of words) put and a division taken with the following result — 
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Ayes (14) 

Hon Ken Baston Hon Brian Ellis Hon Paul Llewellyn Hon Giz Watson 
Hon George Cash Hon Donna Faragher Hon Helen Morton Hon Bruce Donaldson (Teller) 
Hon Peter Collier Hon Anthony Fels Hon Simon O’Brien  
Hon Wendy Duncan Hon Ray Halligan Hon Barbara Scott  

Noes (10) 

Hon Vincent Catania Hon Adele Farina Hon Ljiljanna Ravlich Hon Matt Benson-Lidholm (Teller) 
Hon Kim Chance Hon Jon Ford Hon Sally Talbot  
Hon Kate Doust Hon Sheila Mills Hon Ken Travers  

            

Pairs 

 Hon Barry House Hon Ed Dermer 
 Hon Norman Moore Hon Batong Pham 
 Hon Robyn McSweeney Hon Sue Ellery 
 Hon Nigel Hallett Hon Graham Giffard 

Amendment thus passed.  

Amendment (insertion of words) put and passed.  

Clause, as amended, put and passed.  

Clauses 142 and 143 put and passed.  

Clause 144: Regulations —  

Hon PAUL LLEWELLYN: I move — 

Page 98, after line 26 — To insert —  

(iii) for the purpose of reducing obesity — the advertising of any food. 

This is an interesting clause at the end of this bill. It relates to the powers to make regulations in relation to the 
rest of this bill. The Greens have had a very deep concern about the effect of junk food advertising on young 
people. As a consequence, we have proposed an amendment to clause 144, specifically to insert a new subclause 
(iii) in clause 144(2)(f). I will read out the whole of that subclause.  

Hon Kim Chance: There is no need to, Paul. We will support you on this.  

Hon PAUL LLEWELLYN: I can feel some lightness coming into the air. Our amendment proposes that for the 
purpose of reducing obesity, regulations be made for the advertising of any food. Does this mean that the 
Minister for Agriculture and Food will be moving regulations to prohibit junk food advertising? 

Hon Kim Chance: It means I’m going to be unreasonably reasonable.  

Hon PAUL LLEWELLYN: The Minister for Agriculture and Food will be unreasonably reasonable about 
accepting the capacity to do that. Is he giving us some assurance that at some future date the government will 
move to prohibit junk food advertising in order to reduce obesity amongst young people? 

Hon Kim Chance: You’ll have to impress on the Minister for Health the need to do that. What I’m prepared to 
do is give the legislation the heads of power to enable the minister to do that.  

Hon PAUL LLEWELLYN: I am deeply impressed and appreciative of the government being so generous on 
this occasion.  

Hon ROBYN McSWEENEY: Does this amendment relate to all junk food or does it relate to stopping the 
advertising of food when children’s programs are on?  

Hon Kim Chance: Ask Hon Paul Llewellyn. 

Hon ROBYN McSWEENEY: The government is agreeing to the amendment. I want to know — 

Hon Kim Chance: It relates to the advertising of any food. 

Hon ROBYN McSWEENEY: At any time? 

Hon Kim Chance: Yes. There is no restriction.  

Hon SIMON O’BRIEN: In a voyeuristic way, I sort of look forward with keen anticipation to the day that the 
minister in charge of this bill moves to prohibit the advertising of any food for the purpose of reducing obesity. I 



Extract from Hansard 
[COUNCIL - Tuesday, 13 May 2008] 

 p2804b-2822a 
Hon Paul Llewellyn; Hon Helen Morton; Hon George Cash; Deputy Chairman; Hon Simon O'Brien; Hon Robyn 

McSweeney 

 [17] 

do not think he will do that. I think the provision that will be inserted into this bill will wither on the vine, for the 
very good reason that it might make some sort of press release, but it is completely impractical. Is the 
government seriously entertaining the prospect that someone drafting a regulation with whatever degree of 
objectivity he or she imagines can be summoned up can arbitrarily ban the advertising of foodstuffs? 
Hon Kim Chance: It is not arbitrary. It has to be done through the regulations, which are disallowable 
instruments.  
Hon Paul Llewellyn: It has to have two clear purposes. It has to be done through regulations and it is for the 
specific purpose of reducing obesity. I think that is qualified. In that regard, it cannot just be any advertising of 
any food at any time.  
Hon SIMON O’BRIEN: Who says any measure is for the purpose of reducing obesity? If we give the 
government the power to regulate, we will all have to run around the block for the purpose of reducing obesity.  
Hon Paul Llewellyn: We are not regulating to do that. 
Hon Kim Chance: Indeed, it is. 
The DEPUTY CHAIRMAN (Hon Ray Halligan): Members, one at a time please. 
Hon SIMON O’BRIEN: I am glad to see that the minister is starting to come to his senses. He realised that a 
rush of blood caused him to say that the government might support this amendment. I am glad that he is finally 
starting to glimpse the reality of daylight. To have buried in clause 144 of a bill a proposal that gives the power 
by regulation to prohibit advertising of food because someone in government thinks that he or she is well 
motivated when he or she is really about reducing obesity by enforcing such a ban would be quite an 
extraordinary attack on free trade, freedom of expression, freedom of advertising and freedom of commerce in 
our society. Is this the sort of censorship that this government stands for? What other advertising will it ban in 
due course simply because someone gets it in his or her head that he or she is a very good nanny who can tell us 
what sort of products we can advertise? 
Hon Kim Chance: I was just hoping it might have moved things on. If you don’t like it, vote against it. 

The DEPUTY CHAIRMAN: Might I suggest that members take note of the debate and be aware that the 
minister has yet to respond to the amendment proposed by Hon Paul Llewellyn. We are yet to hear the 
government’s response.  

Hon SIMON O’BRIEN: I thought the minister had given a clear indication that he was going to go along with 
it, for the apparent reason that he wants to get this bill off the books. It is a pretty funny reason for adopting a 
measure. I will not spend any more time talking about it, but I am surprised that the government is entertaining 
this amendment.  
Hon HELEN MORTON: The purpose of the Food Bill is to determine the safety and suitability of food for 
human consumption. I am sympathetic to the idea of having regulations and legislation in place that might 
prevent obesity through bans on junk food advertising. However, the purpose of this bill is to ensure the safety 
and suitability of food for human consumption. I do not think that the minister would suggest to members that 
food that might fall under the heading of “junk food” is not safe or suitable for consumption. If it was, it should 
not be on the shelf. To include a provision in this bill to prevent the advertising of junk food does not reflect the 
intent of this bill. The bill is about informing the public of what legislation and regulations will be in place to 
make sure that the food that people consume is, at any time, safe and suitable for human consumption. Hon Paul 
Llewellyn is not acknowledging the intent of this bill by going down the track of moving an amendment to this 
clause to include measures that are associated with lifestyle issues. The consumption of food might cause obesity 
in some people, but in others it does not because of the metabolic rate differences in people and the exercise 
regime that people undertake. I hear people say that they can eat a lettuce leaf and it makes them fat.  
Hon Kim Chance: I only have to look at a tomato and I put on half a kilo.  
Hon HELEN MORTON: Exactly. Therefore, is the minister going to ban the advertising of tomatoes because 
of what they do to him even though other people do not have that problem?  
I tend to agree with the member who said that the minister is prepared to include this amendment in the 
legislation to satisfy the interest of Hon Paul Llewellyn.  
Hon Paul Llewellyn: Tens of thousands of people suffer from obesity because of the advertising of junk food. It 
is a health issue and I am absolutely staggered at the member’s double standards.  
The DEPUTY CHAIRMAN: For the sake of Hansard and me would members kindly speak one at a time, and 
when I give them the call.  
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Hon HELEN MORTON: My issue is not that the intent of the amendment is not desirable; my issue is that I do 
not believe that the government intends to make use of this amendment. The insertion of this amendment in this 
bill is basically to satisfy Hon Paul Llewellyn that something will happen. However, there probably needs to be 
stand-alone legislation to deal with the issue of obesity. This amendment will be lost in this legislation and there 
will never be a regulation to deal with this issue.  
The minister can correct me if I am wrong, but I understand that issues involving radio and television advertising 
cannot be dealt with at a state level. I understand they are dealt with at a commonwealth level.  
Hon Kim Chance: The member is correct. 
Hon HELEN MORTON: Therefore, the main issue involving advertising as it relates to this clause is about 
what kids have thrown at them by television and radio advertising. What additional advertising is the member 
referring to? Will it be advertising through magazines and newspapers? I do not think that advertising in 
magazines and newspapers has an impact on people. The intent of the amendment is well meant, but it will be 
buried in this bill and it will not see the light of day.  
Hon ROBYN McSWEENEY: I return to what I said earlier. If the amendment was worded to urge the 
commonwealth to ban advertising of junk food during children’s television programs, it would be a very good 
amendment. Invariably health problems in children are caused by the consumption of junk food. Advertising 
campaigns are focused on children’s programs.  
Another question is, as Hon Helen Morton asked: what makes someone obese? Members might think that 
breakfast cereals are innocuous, but they are full of sugar that could be contributing to obesity. If the amendment 
was to urge the commonwealth to ban the advertising of junk food during children’s television programs, we 
would agree with it. This amendment will not work. It is a moot point.  
Amendment put and passed.  
Clause, as amended, put and passed. 
Clauses 145 and 146 put and passed.  
Clause 147: Health Act 1911 amended — 
Hon KIM CHANCE: I move —  

Page 101, line 22 — To delete “repealed.” and insert instead —  
amended by deleting “246O(2), 246P, 246Q(3) and (4), 246Z(5) and (6), 246ZH(2), 
246ZM(1),”. 

This amendment relates to the principal act and the way in which it is cited in the bill. This amendment corrects 
drafting errors.  
Amendment put and passed.  
Clause, as amended, put and passed.  

Clause 148: Liquor Licensing Act 1988 amended —  
Hon KIM CHANCE: I move — 

Page 102, line 10 — To delete “Licensing” and insert instead — 
Control 

This amendment takes into account amendments to the Liquor Licensing Act 1988, which included amending 
the name of the act to the Liquor Control Act 1988. The Liquor Control Act amendments have come into 
operation since the introduction of this bill to the Legislative Council. 
Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 149 to 153 put and passed. 

Postponed clause 131: Onus to prove certain matters on accused person — 
The clause was postponed at an earlier stage of the sitting after Hon Helen Morton had moved an amendment. 

Hon KIM CHANCE: I think we left our consideration of clause 131 at the point at which I had been asked a 
question by Hon Paul Llewellyn. We went back to the model code to try to determine what the national model 
provides in this regard.  

Hon Paul Llewellyn: That is, to what extent is this inconsistent with the national standard?  
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Hon KIM CHANCE: Even though we have searched the model code, we have been unable to actually locate 
the references and the required information because we do not have the source papers here. However, we are 
fairly certain that this situation applies in all other jurisdictions. We believe that to be the case because the 
protection of consumers against false claims is next to impossible unless a person who makes a claim about a 
food product is required to prove that claim. That is what it comes down to. That is what clause 131(1) is all 
about. If a person makes a claim, we need to have the capacity to say to that person in a court of law that he must 
prove that claim.  

Hon PAUL LLEWELLYN: The minister may or may not be able to answer my question. Counsel may be able 
to give some indication of how this legislation interacts with the Therapeutic Goods Act, because that act would 
deal with very similar situations in which certain claims might be made about the health benefits of products. Is 
there a similar provision in the Therapeutic Goods Act?  

Hon KIM CHANCE: That is an entirely reasonable presumption. I am sure the member is right, but we do not 
have the means of establishing that. I would be happy to inquire about that with the Department of Health and to 
get back to the member in a couple of days. That is a fair call. There would have to be something of that nature 
in that legislation.  

Amendment put and negatived. 

Clause put and passed. 

New clause 141 — 

Hon KIM CHANCE: I move — 

Page 95, after line 13 — To insert the following new clause — 

141. Payment of compensation to be charged to Consolidated Account 
The Consolidated Account — 

(a) is charged with the payment of any compensation payable by the CEO or an 
enforcement agency prescribed by the regulations that is payable —  

(i) under section 35, 56, 60 or 70; or 

(ii) as the result of a review by the State Administrative Tribunal under 
section 35, 56 or 70; 

and 

(b) is appropriated accordingly. 

It is proposed that we insert this new clause to provide that any compensation payable under the compensation 
provisions of the legislation will be drawn from consolidated revenue. This insertion is necessary to correct a 
drafting omission.  

New clause put and passed. 

New clause 149 — 

Hon KIM CHANCE: I move — 

Page 102, after line 29 — To insert the following new clause — 

149. Volunteers and Food and Other Donors (Protection from Liability) Act 2002 
amended 
Section 3(1) is amended in the definition of “food” by deleting “section 3(1) of the 
Health Act 1911;” and inserting instead —  

“  the Food Act 2005 section 9;  ”. 

It is proposed that this new clause be inserted to amend the definition of “food” in the Volunteers and Food and 
Other Donors (Protection from Liability) Act 2002. Amendments to that act, including the definition of “food”, 
have come into operation since the introduction of the Food Bill to the Legislative Council. This necessitates 
amending the definition to refer to the definition in the Food Act 2005 rather than to the definition in the Health 
Act 1911.  

New clause put and passed. 

Title put and passed. 
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Bill reported, with amendments.  
 


